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Representative  Thomas  M.  Finneran 
Chairman 

House  Committee  on  Ways  and  Means 
State  House,  Room  237 
Boston,   MA  02133 


Re: 


House  No.  50 


Dear  Representative  Finneran: 


I  have  reviewed  House  No.   5010.     I  am  writing  in 
opposition  to  several  provisions  of  the  bill  which  would,  if 
enacted,   increase  the  likelihood  of  waste  and  abuse  of  public 
funds . 

1.     No-bid  real  property  transactions. 

Section  13  of  the  bill  would  amend  the  definition  of 
"emergency"   for  the  purpose  of  dispensing  with  advertisements 
before  the  State  buys  or  rents  real  property.     Under  current 
law,   an  "emergency"  can  be  declared  only  when  the  immediate, 
unadvertised  acquisition  of  real  property  is  necessary  "to 
preserve  the  health  or  safety  of  persons  or  property."  Under 
the  definition  proposed  in  this  bill,   the  Commissioner  of 
Capital  Planning  and  Operations  could  dispense  with  advertising 
whether  or  not  there  is  a  threat  to  health  or  safety.  Poor 
planning,  coupled  with  a  finding  that  the  State  has  an 
"immediate  need"  to  buy  or  rent  property,   could  trigger 
unadvertised  land  deals  potentially  worth  millions  of  dollars. 
The  potential  for  waste  and  abuse  is  obvious.     I  oppose  this 
change . 

Section  13  would  also  allow  unadvertised  acquisitions 
whenever  the  State  encounters  a  difficulty  in  buying  or  renting 
property  which  is  "in  the  process  of  being  acquired."  This 
language  is  too  vague  to  define  a  genuine  emergency  which 
prudently  should  trigger  an  unadvertised  real  prooertv 
transaction.     I  recommend  that  the  Committee  strike  lines  five 
through  eleven,    inclusive,   of  Section  13  of  House  No.   5010  and 
insert  in  place  thereof  the  following:- 
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For  the  purposes  of  sections  forty  F  through  forty  L 
inclusive,  the  term  "emergency"  shall  mean  any  situation 
caused  by  unforeseen  circumstances  which  render  real 
property  used  by  a  state  agency  or  under  binding  agreement 
for  acquisition  and  use  by  a  state  agency  unusable  or 
unavailable  for  the  purposes  intended  and  which  creates  an 
immediate  need  for  other  real  property  to  preserve  the 
health  or  safety  of  persons  or  property. 

2.  Blanket  legislative  authorization  to  sell  State  land. 

Section  15  would  amend  the  Ward  Commission's  real  property 
disposition  procedures  contained  in  G.L.   c.7,   §40F,  to 
eliminate  legislative  oversight  in  the  disposition  of  the 
State's  real  property  assets.     Current  law  requires  legislative 
authorization  before  the  Executive  branch  can  sell  or  lease  the 
State's  real  property.     As  I  have  observed  the  legislative 
exercise  of  that  oversight  power,   I  have  come  to  regard  it  as 
an  essential  and  prudent  safeguard.     In  some  instances,   to  be 
sure,  that  oversight  has  slowed  down  dispositions  which  have 
had  merit.     In  most  instances,  however,   I  have  seen  the 
Legislature  improve  plans  to  dispose  of  property  and  block 
misguided  and  ill-conceived  plans.     I  have,   in  the  past, 
opposed  the  removal  of  this  safeguard  against  imprudent 
dispositions.     No  administration  should  be  given  carte  blanche 
to  dispose  of  any  and  all  State  assets.     I  recommend  that  the 
Committee  strike  Section  15. 

3.  No-bid  contracting  for  design  and  construction. 

Section  18  appears  intended  to  make  discretionary  all  of 
the  statutory  safeguards  applicable  to  designer  selection  and 
construction  contracting  for  State  buildings.     The  prevision, 
as  drafted,  would  drop  language  in  current  law  which  crakes 
clear  that  departures  from  the  Ward  Commission  requir aments  for 
fair  and  open  procedures  for  designer  selection  and 
construction  bidding  must  receive  advance  legislat ive  approval. 
Departures  from  statutory  contracting  procedures  men" 
legislative  scrutiny  —  not  a  sweeping  authorization  co  throw 
out  the  statutory  rule  book  as  a  matter  of  administrative 
discretion.     I  have  opposed  similar  language  in  the  past,   and  I 
oppose  it  now.     I  recommend  that  the  Committee  strike  Section 
18. 

4.  Expand  powers  of  the  Asset  Management  Board . 

Section  20  would  amend  G.L.   c.7B,    §1,   to  authorize  zhe 
newly-created  Asset  Management  Board  to  make  perr..inant 
dispositions  of  State  real  property  without  legislative 
oversight.     I  opposed  the  creation  of  the  Asset  '■!  ir  ~ent 
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Board.  I  believe  that  its  powers  should  be  eliminated  or 
restricted,  not  expanded.  I  recommend  that  the  Committee 
strike  Section  20. 

5.     Intergovernmental  Agreements. 

Section  62  would  amend  G.L.  c.40,   §4A,  to  remove  certain 
restrictions  imposed  on  local  governmental  units  when  they 
enter  into  agreements  with  each  other.     As  proposed,  any 
agreement  could  be  for  a  term  of  25  years,   and  the  obligation 
of  a  city  or  town  to  make  payment  under  any  such  agreement 
would  not  be  subject  to  annual  appropriation. 

I  agree  that  G.L.   c.40,   §4A  should  be  amended  —  the 
current  language  is  clearly  outdated.     However,   Section  62  goes 
too  far  in  authorizing  any  contract  to  have  a  25-year  term; 
such  a  long-term  contract  is  only  necessary  when  a  large 
capital  investment  will  be  made.     In  addition,   an  unwary 
municipality  may  discover  too  late  that,  unlike  other  contracts 
it  enters,   such  a  contract  would  require  that  payment  be  made 
whether  or  not  funds  are  subsequently  appropriated. 

I  recommend  that  the  Committee  strike  Section  62  as 
drafted  and  insert  in  place  thereof  the  following: - 

SECTION  — .     Section  4A  of  chapter  4  0  of  the  General  Laws 
as  appearing  in  the  1988  Official  edition  is  hereby 
amended  by  striking  in  lines  19  to  20,    inclusive,  the 
words  "and  for  the  joint  disposal  of  refuse,  garbage  or 
offal"  and  by  adding  at  the  end  of  said  section  4A  the 
following  paragraph :- 

Subject  to  the  provisions  of  this  section,  a 
governmental  unit  may  enter  into  a  contract  with_one  or 
more  other  governmental  units  for  (a)   the  joint  disposal 
or  treatment  of  its  solid  waste,   as  defined  by  section 
eighteen  of  chapter  sixteen,    for  a  period  not  exceeding 
twenty  years;    (b)   the  construction  of  sewers,  sewage 
systems,   and  sewage  treatment  and  disposal   facilities  and 
for  making  connections  thereto,   for  a  period  not  exceeding 
thirty  years;  and  (c)   the  establishment  or  construction  of 
water  supply,   treatment  and  distribution  facilities,  and 
for  the  maintenance  and  operation  of  such  water  supply, 
treatment  and  distribution  facilities,   for  a  period  not 
exceeding  twenty  years.     Notwithstanding  any  contrary 
provision  of  law  or  the  provisions  of  any  charter,    a  city 
or  town  may  agree  in  such  contract  that  the  contract  shall 
not  be  subject  to  annual  appropriations,   provided  that 
such  contract  has  been  authorized  by  a  majority  vote  as 
defined  in  section  one  of  chapter  forty-four     and  the 
terms  thereof  have  been  approved  as  reasonas .      r  the 
emergency  finance  board. 
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6.  Creation  of  a  State  authority  to  run  the  zoos. 

Section  69  of  House  No.   5010  would  create  a  new  public 
authority,   the  "Commonwealth  Zoological  Corporation."     I  have 
opposed  similar  attempts  to  create  this  authority  in  the  past. 
Establishment  of  this  authority  will  not  save  the  Commonwealth 
one  dime.     In  fact,  the  authority  will  cost  more  to  operate, 
triggering  the  need  for  more  taxpayer  subsidies,   less  operating 
money  for  the  zoos,   or  both.     This  proposal  was  premised,  when 
legislation  was  first  filed  in  1987,   on  an  $8  million  a  year 
State  subsidy.     The  current  level  of  State  funding  stands  at 
$2.4  million.     Nevertheless,  upon  review  of  all  current 
documents  relating  to  this  proposal  provided  to  me  by  the 
Metropolitan  District  Commission,   I  have  found  no  up-to-date 
plan  and  no  budget  for  creating  or  staffing  this  new  authority 
at  current  funding  levels.     I  recommend  that  the  Committee 
strike  Section  69. 

7.  Authorize  MBTA  to  become  an  electric  utility. 

Sections  114,    123,    124,   and  161  of  House  No.   5010  would 
authorize  the  Massachusetts  Bay  Transportation  Authority  (MBTA) 
to  become  an  electric  utility.     I  have  closely  examined  and 
opposed  this  proposal  in  the  past.     In  my  view,   this  would  be  a 
highly  speculative  undertaking  which  might  well  cost,  rather 
than  save,  money.     I  recommend  that  the  Committee  strike 
Sections  114,   123,    124,   and  161. 

8.  Clarify  provisions  related  to  court  facilities. 

Finally,   Section  131  of  the  bill  would  authorize  the 
justices  of  the  Supreme  Judicial  Court  to  close  court 
facilities.     In  addition,   Section  17  of  the  bill  requires  that 
the  Commissioner  of  Capital  Planning  and  Operations  abide  by 
such  determination.     I  am  not  opposed  to  these  proposed 
amendments.     However,   I  recommend  that  language  be  included  to 
clarify  that  once  the  justices  close  a  court  facility,  that 
facility  is  to  be  deemed  surplus  to  the  current  and  foreseeable 
needs  of  the  judiciary  and  available  for  transfer  to  another 
State  agency  or  for  disposition.     To  accomplish  this,  I 
recommend  that  the  Committee  strike  lines  2  2  through  24, 
inclusive,   of  Section  131  of  House  No.    5010  and  insert  in  place 
thereof  the  following: - 

senate  and  house  of  representatives  and  a  notice  thereof 
submitted  to  the  commissioner  of  capital  planning  and 
operations.     The  plan  shall  have  the  force  of  law  upon 
expiration  of  the  sixty  calendar  days  following  its 
submission  and  the  property  shall  be  deemed    ;urpi.us  to  the 
current  and  foreseeable  needs  of  the  judic     im\  md 
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submitted  to  the  commissioner  for  transfer  or  disposition 
pursuant  to  the  provisions  of  chapter  seven,   sections  4  0E 
through  40L,   inclusive,   of  the  General  Laws.     When  a  court 
is  closed  pursuant  to  this  section,  the 

If  you  have  any  questions,  please  feel  free  to  contact  me 
or  have  your  staff  call  on  Dan  Ahern  in  this  Office. 


Sincerely, 


Joseph  R.  Barresi 
Inspector  General 


cc : 


Governor  Weld 

Lieutenant-Governor  Cellucci 


